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JURISDICTIONAL STATEMENT
The Court of Appeals has jurisdiction pursuant to Utah Code Ann. §78A-4103{2)(j). The jurisdiction of the appellate courts "shall be provided by statute." 1
Utah Code Ann. §78A-3-102(3)(j) states: "The Supreme Court has appellate
jurisdiction ..., over orders, judgments, and decrees of any court of record over
which the Court of Appeals does not have original appellate Jurisdiction[.]" 2 This is
a civil appeal from the First District Court. The Supreme Court had original
jurisdiction but transferred it to the Court of Appeals pursuant to Utah Code Ann.
§78A-3-102( 4).

STATEMENT OF THE ISSUES & STANDARD OR REVIEW

APPELLANT'S ISSUE
Is the trial court's understanding and application of case law regarding the
allocation of the burden of proof to a contract and its terms correct? Can the

1
2

Utah Const., Article VI II, §5.
Utah Code Ann., §78A-3-102{3)(j) {2009).
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court enforce a contract term when there was no showing by a preponderance of
the evidence that there was a manifestation of mutual assent?
STANDARD OF REVIEW

The district's court's interpretation of case law presents a question of law which
we review for correctness. Ortega v. Ridgewood Estates LLC, 379 P.3d 18,26 2016
UT App. 131 ~29 (internal citations omitted).
Burden of proof questions typically present issues of law that an appellate court
reviews for correctness. Martinez v. Media-Paymaster Plus/Church of Jesus Christ
of Jesus of latter Day Saints, 164 P.3d 384,395 2007 UT 42 ~ 41 (internal citations

omitted).
'Correctness' means no particular deference is given to the trial court's ruling on
questions of law. See e.g., Ellsworth Paulsen Constr. Co. v 51-SPR L.L.C., 183 P.3d
248,252 UT 28 ~13 (internal citations omitted); OCH Holdings LLC v. Loren Nielsen,
220 P.3d 178,180 2009 UT App. 269 ~7 (internal citations omitted).
We will reverse the trial court only if its interpretation of the law results in a
misapplication of the law to the established facts or works to prevent relevant
facts from being admitted. Walker Drug Co. Inc. v. la Sal Oil Co., 972 P.2d 1238,
1249 (Utah 1998} (internal citations omitted).
PRESERVATION OF ISSUE
5
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This issue was preserved In Plaintiff's Motion to Amend Findings of Fact and
Conclusions of Law Motion to Alter or Amend the Judgment Motion for a
New Trial in the Alternative Request for Hearing (R. at 97-98) asserting in a
Memorandum in Support, R. at 121-134 that the burden to prove terms of
a rental agreement is not necessarily on Plaintiff. R. at 121-122.

DETERMINATIVE LAW

.An agreement is a manifestation of mutual assent on the part of two or more
persons. A bargain is an agreement to exchange promises or to exchange a
promise for a performance or to exchange performances. Restatement (Second)
of Contracts§ 3 (1981).

[A] term of a promise or agreement is that portion of the intention or assent
manifested which relates to a particular matter. [A] term of a contract is that
portion of the legal relations resulting from the promise or set of promises which
relates to a particular matter, whether or not the parties manifest an intention to
create those relations. Restatement (Second) of Contracts§ 5 (1981).
[T]he formation of a contract requires a bargain in which there is a manifestation
of mutual assent to the exchange and a consideration. Restatement (Second) of
Contracts§ 17 (1981).
6
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[T]he burden of proof for showing the parties' mutual assent as to all material
terms and conditions is on the party claiming that there is a contract. Bybee v.
Abdulla, 189 P.3d 40,43 2008 UT 35 ~ 8 (internal citations omitted).

In analyzing the contention of the plaintiff it is appropriate to revert to and apply
elemental principles of contract law; that the creation of a contract requires a
meeting of the minds of the parties and that the burden of so proving is upon the
party who claims there is a contract (plaintiff here). B & R Supply Co. v. Bringhurst,
503 P.2d 1216,1217 28 Utah 2d 442,444 (Utah 1972).
Usually, burden of proof questions are outcome determinative only in the case of
an evidentiary draw. Martinez v. Media-Paymaster Plus/Church of Jesus Christ of
Latter-Day Saints, 164 P.3d 384,397 Fn. 5, 2007 UT 42 Fn. 5.

A failure to have a binding contract on a particular issue will not preclude the
existence of a contract with respect to other issues unless the failure pertains to
an essential term of the agreement. U.S. for Use and Benefit of Union Bldg.
Materials Corp v. Haas & Haynie Corp., 577 F.2d 568,573 Fn.4 (Ninth Circuit 1978)

(internal citations omitted).
A condition precedent to the enforcement of any contract is that there be a
meeting of the minds of the parties, which must be spelled out, either expressly
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or impliedly, with sufficient definiteness to be enforced. Va/care v. Bitters, 362
P.2d 427, 428 12 Utah 2d 61,63 (Utah 1961).
The proponent of the contract "has the burden of showing that an offer and
acceptance were more probable than not." Cea v. Hoffman, 276 P.3d 1178,1186
2012 UT App. 101,127 (internal citations omitted)
In this connection it should be remembered that the burden was on the plaintiffs
to prove a verbal contract and its terms and conditions. Progressive Music Supply
Inc. v. McKean, 515 P.2d 616,617 30 Utah 2d 203,205 (Utah 1973)

It is fundamental that a meeting of the minds on the integral features of an
agreement is essential to the formation of a contract. An agreement cannot be
enforced if its terms are indefinite or demonstrate that there was no intent to
contract. Richard Barton Enterprises, Inc. v. Tsern, 928 P.2d 368,373 (Utah 1996)
(internal citations omitted)
CONSTITIONAL AND STATUTORY PROVISIONS
UTAH FIT PREMISES ACT Utah Code Ann. §57-22-1 et seq (2010):

Utah Code Ann. §57-22-5:
(1) Each renter shall:
(a) Comply with the rules of the board of health having jurisdiction in the
area in which the residential unit is located which materially affect physical
health and safety;
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(b) Maintain the premises occupied in a clean and safe condition and shall
not unreasonably burden any common area;
(c) Dispose of all garbage and other waste in a clean and safe manner;
(d) Maintain all plumbing fixtures in as sanitary a condition as the fixtures
permit;
(e) Use all electrical, plumbing, sanitary, heating, and other facilities and
appliances in a reasonable manner;
(f) Occupy the residential rental unit in the manner for which it was
designed, but the renter may not increase the number of occupants above
that specified in the rental agreement without written permission of the
owner;
(g) Be current on all payments required by the rental agreement; and
(h) Comply with each rule, regulation, or requirement of the rental
agreement, including any prohibition on, or the allowance of, smoking tobacco
products within the residential rental unit, or on the premises, or both.
(2) A renter shall not:
(a) Intentionally, or negligently destroy, deface, damage, impair, or remove
any part of the residential rental unit or knowingly permit any person to
do so;
(b) Interfere with the peaceful enjoyment of the residential rental unit of
another renter; or
(c) Unreasonably deny access to, refuse entry to, or withhold consent to
enter the residential rental unit to the owner, agent, or manager for the
purpose of making repairs to the unit.
Utah Code Ann. §57-22-6:
(l)(e) "renter remedy" means (i) a rent abatement remedy or (ii) a repair
and deduct remedy.
(4)(b) A renter is not entitled to a renter remedy if the renter is not in
compliance with all requirements under section §57-22-5.

Forcible Entry and Detainer Utah Code Ann. 78B-6-801 et seq:
§78B-6-802 (2010):
9
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(1) A tenant holding real property for a term less than life is guilty of an
unlawful detainer if the tenant:
(c) Continues in possession in person or by subtenant, after default in the
payment of any rent or other amounts due and after a notice in writing
requiring in the alternative the payment of the rent and other amounts
due or the surrender of the detained premises, has remained uncomplied wi~h for a period of three calendar days after service, which
notice may be served at any time after the rent becomes due;
§78B-6-811 (2008):
(l)(a) A judgment may be entered upon the merits or upon default.
(b) A judgment entered in favor of the plaintiff shall include an order for
the restitution of the premises as provided in Section 78B-6-812
(c) If the proceeding is for unlawful detainer after neglect or failure to
perform any condition or covenant of the lease or agreement under which the
property is held, or after default in the payment of rent, the judgment shall
also declare the forfeiture of the lease or agreement.
(d)(i) A forfeiture under Subsection (l)(c) does not release a defendant
from any obligation for payments on a lease for the remainder of the lease's
term.
(ii) Subsection (l)(d)(i) does not change any obligation on either party to
mitigate damages.
(2) The jury or the court, if the proceeding is tried without a jury or upon the
defendant's default, shall also assess the damages resulting to the plaintiff
from any of the following:
(a) forcible entry;
(b) forcible or unlawful detainer;
(c) waste of the premises during the defendant's tenancy, if waste is
alleged in the complaint and proved at trial;
(d) the amounts due under the contract, if the alleged unlawful detainer is
after default in the payment of amounts due under the contract, and
(e) the abatement of the nuisance by eviction as provided in Sections 78B6-1107 through 78B-6-1114
(3) The judgment shall be entered against the defendant for the rent, for three
times the amount of the damages assessed under Subsections {2)(a)
through (2)(e), and for reasonable attorney fees.
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(4) (a) If the proceeding is for unlawful detainer, execution upon the judgment
shall be issued immediately after the entry of the judgment.
(b} In all cases, the judgment may be issued and enforced immediately.

Residential Renters' Deposits Utah Code Ann. §57-17-1 to 5 (current thru 2015)
§57-17-3(1): Upon termination of a tenancy, the owner or the owner's agent may
apply property or money held as a deposit toward the payment of rent, damages
to the premises beyond reasonable wear and tear, other costs and fees provided
for in the contract, or cleaning of the unit.
§57-17-3(2): No later than 30 days after the day on which a renter vacates and
returns possession of a rental property to the owner or the owner's agent, the
owner or the owner's agent shall deliver to the renter at the renter's last known
address:
(a) the balance of any deposit;

I.

STATEMENT OF THE CASE

Nature of the case: This appeal is from an order of the First District Court in an

unlawful detainer action denying Plaintiff's Motions to Amend Findings of Fact
and Conclusions of Law Motion to Alter or Amend the Judgment or New Trial in
the Alternative.

Course of proceedings: On 7/15/15 Plaintiff filed an unlawful detainer (R. at 4)

action to which the Defendants filed an Answer (R. at 13) interposing the Utah Fit
Premises Act as an affirmative defense. A half day of trial was held on June 22,
2016 (R. at 80} and for a portion of the morning on June 23, 2016. R. at 83 On July
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27, 2016 the Court entered Judgment for the Plaintiff of $441.90 for unpaid rent,
lawn damage, bathroom drywall damage, garbage removal and carpet cleaning
and requiring the Plaintiff to return $58.10 of the security deposit. R. at 89. On
August 24, 2015 Plaintiff filed Motions under Rules 59 and 52 to open the
judgment to take additional testimony, amend findings of facts and conclusions of
law or make new ones and direct entry of a new judgment alleging inter alia that
the court's legal determination that Plaintiff had the burden of proving the nonexistence of a term to a contract was error in law resulting in the clearly
erroneous finding that Defendants were current on all payments required by the
rental agreement. R. at 97.
Disposition: On November 1, 2016 the court entered its Memorandum Decision

denying any errors. R. at 137. This appeal follows.

II.

STATEMENT OF THE FACTS

1. Shaun T Lucas, Plaintiff (Landlord), and Defendants, Joshua and Lisa Powers
(Tenants), entered into an oral contract on 1/17/15 for a month-to-month
tenancy of a residential rental unit in the amount of 700.00 per month and
a garage unit for 50.00 per month (See Trial Tr. 59: 2-5, 6/23/16, R. at 419)
until 'school got out' (See Trial Tr. 115:16 - 116:13, 06/22/16, R.at 290)
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extended up to 8/1/15. See E.g., Pl. Ex.#24 p. 2 ,t 4; Answer p. 2 ,t 4,R. at
14.
2. Rent was to be prepaid on the 17th of the month. See Trial Tr. 37:4-6,
6/22/16 , R. at 212.
3. A security deposit of $500.00 was required. See Trial Tr. 107: 20-25,
6/23/16, R. at 467.
4. The security deposit was 100% refundable if units were returned in the
same condition as when first rented minus reasonable wear and tear. See
Trial Tr. 116:16-24, 6/22/16 , R. at 291.
5. Discussions regarding the following topics took place:
a. A landlord and tenant joint inspection upon moving in and when leaving.
Trial Tr. 117:17-22, 6/22/16 , R. at 292.
b. Mandatory carpet cleaning with Landlord pulling the carpet and
checking the backside for stains. See Trial Tr. pg. 117, 6/22/16, R. at
292.
c. Tenants being allowed to do their own repair of damage. See Trial Tr.
117: 1-11, 6/22/16, R. at 292.
6. Tenants claimed that the joint inspection when leaving was to be done
prior to the final month of tenancy after which the security deposit would
13
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then be applied to the last month's rent. See E.g., Trial Tr. 59: 15-22,
6/23/16, R. at 419; Trial Tr. 37:23 - 38:5, 6/22/16, R. at 212-213.
7. Landlord denied that there was any talk about the timing of a pre-move out
inspection or agreement to apply the deposit to the last month's rent. See
Trial Tr. 117:23 -118:9, 6/22/16, R. at 292-293.
8. On 7/9/15 Landlord verbally requested rent for July. Defendants responded
with a request to do a walk thru first. See Trial Tr. 40: 14-20, 6/23/16, R. at
400.
9. On 7/10/15 Landlord insisted on rent to be paid. Tenants responded they
could pay 300.00 in rent. See E.g., Trial Tr. 41:24 - 42:8, 6/23/16, R. at 401402: Trial Tr. 45:25 - 46:2,6/22/16, R. at 220,221.
10.On 7/10/15 Landlord served a 3-day Notice to Pay or Vacate for rent due
7/1/15 to 7/16/15. See E.g., Trial Tr. 47:7-21,6/22/16, R. at 222; Pl.'s Ex.

#2.
11. Tenants served a Notice of Deficient Conditions which the court found was
served 7/10/15. See Trial Tr. 100:13-14, 6/23/16, Rat 460.
12.On 7/14/15 Landlord served a 24-hour notice of entry for a preliminary
inspection. See E.g., Trial Tr. 63:8 - 64:13,6/22/16, R. at 238-239; Trial Tr.

14
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

74:13 - 75:9,6/22/16, R. at 249-250.Tenants refused Landlord entry into
the home. See E.g.,Trial Tr. 65:3-11,6/22/16 , R. at 240.
13.Tenants expected their deposit back in full. See E.g., Trial Tr. 43:10-12,
6/23/16, R. at 403; Trial Tr. 55: 20 - 56:8, 6/22/16, R. at 230-231; Trial Tr.
45: 18-24,6/22/16, R. at 220; Trial Tr. 81:4-5,6/22/16, R. at 256.
14. Tenants vacated the premises on7/17 /15. See E.g.~ Trial Tr. 103:22-23,
6/23/16, R. at 463; Trial Tr. 52:3-5,6/23/16, R. at 412.
15.An arranged joint inspection to be done on 7/19/15 ended up being done in
Tenants' absence. See Trial Tr. 127:10-18, 6/22/16, R. at 302.
16. Tenants paid no rent for the month of July 2015. See E.g., Trial Tr. 51:1125,6/23/16, R. at 411;Trial Tr. 57:1-4.6/22/16, R. at 232;Trial Tr. 78:1722,6/22/16, R. at 253. Trial Tr. 100:25 -101:1,6/23/16, R. at 460-461.
THE COURTS FINDINGS AND CONCLUSIONS 3

17.[T]here was an oral agreement, there was no written agreement[.] Trial Tr.
99:24-25, 6/23/16 , R. at 459.
18.]R]ent was due by the 17th of the month moving forward for an indefinite
time period. Trial Tr. 100: 3-5, 6/23/16, R. at 460.

3

Reproduced in its entirety in Addendum "B"
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19. [T]here were requests made in May and June to have an air conditioner are
(sic) fixed, when that was not done, there was a notice of deficient
conditions that was served. That was served on July 10th , 2015. Trial Tr.
100:11-14, 6/23/16 , R. at 460.
20.The election on the notice was for rent abatement rather than the repair
and deduct. .. Trial Tr. 100:15-16, 6/23/16, R. at 460.
21.(M]r. Lucas, independently decided he wanted to terminate the agreement
based on -I guess it was lack of rent payment because from July ist through
the 10th , no rent had been paid. Trial Tr. 100:23 -101:1 6/23/16 , R. at 460461.
22.(1] realize Mr. Lucas' contention is that, well, because the rent wasn't paid,
therefore the deficient conditions doesn't apply. Trial Tr. 101:3-6, 6/23/16,
R. at 461.
23.(T]here was a dispute within what the rental agreement is. Trial Tr. 102:2425, 6/23/16, R. at 462.
24.And as to maybe some of the terms and things of that nature, Mr. Lucas
you had the obligation to prove what that agreement is. Trial Tr. 103:1-3,
6/23/16 , R. at 463.
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25.And based on the testimony, I do not find that this Court can find what
other additional terms there may have been that could have been a
violation, and that's why I make the ruling that I do as it relates to that.
Trial Tr. 103:4-8, 6/23/16, R. at 463.
26.And therefore, the notice deficiency of conditions would be appropriate
and therefore, proper. Trial Tr. 103:9-11, 6/23/16, R. at 463.
27. However Mr. and Mrs. Powers, you had the obligation to pay rent from ...
July pt through July 10th • Trial Tr. 103: 12-14, 6/23/16 , R. at 463.
28. [l]'m not going to treble [rent from 7/1/15 to 7/10/15] because of the
notice of deficient conditions and the vagueness in the oral agreement.
Trial Tr. 105:8-14, 6/23/16, R. at 465.
29. I'm not able to find that it was not part of the agreement that any unpaid
rent would be taken out of the deposit. That's why I'm not willing to treble
the damages for that because there was some dispute as to whether or not
it should be taken out of that. Trial Tr. 105:15-20, 6/23/16, R. at 465.
30.And in Mr. and Ms. Powers' mind, that amount would have been paid. So
that's why I'm not trebling that. Trial Tr. 105:21-23, 6/23/16, R. at 465.
31.The court abated rent from 7/11/16 to 7/17 /16. See Trial Tr. 103:20104:2,6/23/16 , R. at 463-464
17
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Ill.

SUMMARY OF ARGUMENTS

1. The Authorities hold that mutual assent is essential to the formation of a
contract and the burden of proof is on the one claiming there is a contract.
The burden of proof standard is outcome determinative in the cases where
the evidence is a draw. When the evidence is a draw the issue is resolved
against the party with the burden of proof and in favor of the opposing
party. The proper allocation of the burden of proof safeguards the principle
that a contract is unenforceable absent a showing by a preponderance of
the evidence that there was mutual assent. The contract is unenforceable
because without mutual assent there was no contract to begin with.
2. In this case the court found that there was a vagueness in the oral
agreement and a dispute within what the rental agreement was: i.e a
draw. Whether the Tenants were current on rent at the time of the service
of a Notice of Deficient Conditions is a critical issue in this case and
determines whether the Landlord violated the Utah Fit Premises Act or
whether the Tenants violated the Forcible Entry and Detainer Statute since
Tenants continued in possession of the rental property but failed to pay any
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rent for the last 17 days of their tenancy-ten of those days being prior to
the service of the Notice of Deficient Conditions claiming that there was an
agreement to take the rent_ for those days out of their security deposit
following the disposition of a 30 day pre-move out inspection (hereinafter
referred to as the Term-in-Dispute).
3. The court did not state that it found there was an agreement that unpaid
rent would be taken out of the deposit-the court stated it could not find
that there was not an agreement that any unpaid rent would be taken out
of the deposit further stating that Landlord had the obligation to prove
what the agreement was. The court's statement that it could not find that
there was not an agreement should not permit the inverse finding that the
court found there was an agreement. To do so would result in the
enforcement of a contract without first finding mutual assent by a
preponderance of the evidence violating fundamental principles of
elemental contract law.
4. Landlord argued that the Tenants had the burden to prove the Term-inDispute since they were the ones claiming an agreement to it. The court
disagreed citing case law in support. The case law that the court cited does
not support the court's allocation of the burden of proof to Landlord. It is
19
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actually consistent with landlord's contention that the burden of proof
should have been allocated to Tenants.
5. Allocating the burden of proof to the Tenants would have reversed the
conclusions reached by the trial court. There would have been a finding
that the Tenants were not current on rent making the Notice of Deficient
Conditions improper and invalid with the result that they unlawfully
detained the rental property.
6. Plaintiff argues that the trial court's error substantially affected Landlord's
rights and that the trial court's refusal to acknowledge and correct the
findings and conclusions based thereon was inconsistent with substantial
justice qualifying as reversible error. The judgment in this case needs to be
modified to reflect new findings and conclusions based on a correct
allocation of the burden of proof.

ARGUMENT

A. INTRODUCTION

1. In its Memorandum Decision 4, R. at 139, the trial court cited Progressive
Music Supply Inc. v. McKean, 515 P.2d 616, 30 Utah 2d 203 (Utah 1973) to

4

Reproduced in its entirety in Addendum "A"
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stand for the proposition that "the party seeking remedies under a contract
has the burden of proving the existence of a contract and its terms."
Memorandum Decision, p. 3 R. at 139. The quotation excerpted from
Progressive was "[l]t should be remembered that the burden was on the

plaintiffs to prove a verbal contract and its terms and conditions." Id. at p.2
R. at 138. The quote contains an alteration which is not insignificant. The
actual text in the case is "In this connection it should be remembered that
the burden was on the plaintiffs to prove a verbal contract and its terms
and conditions." Progressive at 617.This 'connection' was that the plaintiffs
were the ones in that case that were claiming the existence of a contract
and its terms. See Id., ( "It was the plaintiffs' contention in the court below
as well as on appeal that at the time the building was remodeled and
improved there was a verbal agreement entered into by the parties
wherein the plaintiffs were to have an interest in the real estate. The exact
nature of the interest claimed is not specified. Plaintiffs do claim that their
interest rests upon a verbal contract and part performance.").
2. In his Memorandum in Support of Motion to Amend Findings of Fact and
Conclusions of Law Motion to Alter or Amend the Judgment Motion For
New Trial in the Alternative, R. at 121, (hereinafter referred to as Plaintiff's
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Memorandum-in-Support) Plaintiff cited the case of Bybee v. Abdulla, 189
P.3d 40,43 and referred the court to the case B & R Supply Co. v. Bringhurst,
503 P.2d 1216,1217 wherein that court instructed that "In analyzing the
contention of the plaintiff it is appropriate to revert to and apply elemental
principles of contract law: that the creation of a contract requires a
meeting of the minds 5 of the parties and that the burden of so proving is
upon the party who claims there is a contract (plaintiff here)."
3. In the instant case both Plaintiff (Landlord) and Defendants (Tenants)
contend that there was a rental contract and both were seeking remedies
based on it. Tenants were seeking the return of their deposit, e.g., Answer
R. at 62, Answer R. at 16, Fact 13) 6and Landlord was seeking damages to
the rental property and unpaid rent. Unlawful Detainer R. at 4. This case
centers around a dispute regarding a term of a contract Tenants claimed
existed. Facts 6,7. The issue on this appeal is regarding whether the trial
court allocated the burden of proof to contract terms correctly. The court
apparently understood the cases to mean that the burden of proof to all

s The

element of agreement [manifestation of mutual assent] is sometimes
referred to as "meeting of the minds". Restatement (Second) of Contracts §17,
cmt. c (1981)
6
References to "Fact_,, as used herein refer to the numbered facts set forth in
the Statement of the Facts at pp. 12-17 supra part II.
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terms of a contract is on Plaintiff even terms that Plaintiff claims doesn't
exist. Plaintiff (Landlord) alleges all the cases including Progressive support
his contention that the Defendants (Tenants) had the burden of proving
any term they claimed to exist.

B. ELEMENTAL CONTRACT LAW
4. A contract is a promise or a set of promises for the breach of which the law
gives a remedy, or the performance of which the law in some way recognizes
as a duty. Restatement (Second) of Contracts §1 (1981). The word "contract" is
often used with meanings different from that given here. It is sometimes used
as a synonym for "agreement" or "bargain". Restatement (Second) of
Contracts §1 cmt. a (1981). An agreement is a manifestation of mutual assent
on the part of two or more persons. Restatement (Second) of Contracts § 3
(1981). It is helpful to maintain consistency between an agreement in the
sense of the manifestation of mutual assent and an agreement in the sense of
a contract and the distinction will be emphasized here-on-out for clarification.

C. TERMS OF A CONTRACT ARE CONTRACTS RELATING TO A PARTICULAR
MATTER
5. Terms of a contract relate to a particular matter, see Restatement (Second) of
contracts §5 ("A term of a promise or agreement is that portion of the
intention or assent manifested which relates to a particular matter. A term of a
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contract is that portion of the legal relations resulting from the promise or set
of promises which relates to a particular matter[.]") and an independent
failure of one term will not necessarily destroy the binding effect of.the
remainder of the contract. See U.S. for Use and Benefit of Union Bldg.
Materials Corp v. Haas & Haynie Corp 577 F.2d 568,573 Fn.4 ("A failure to

have a binding contract on a particular issue will not preclude the existence of
a contract with respect to other issues unless the failure pertains to an
essential term of the agreement.")(internal citations omitted). For there to be
a binding contract on a particular issue (term) there must be manifestation of
mutual assent on that issue. See Restatement (Second) of Contracts §17
("[T]he formation of a contract requires a bargain in which there is a
manifestation of mutual assent to the exchange and a consideration."). To
recap: Terms of a contract relate to a particular matter and each term requires
mutual assent to form a contract on that term.
D. TERM-IN-DISPUTE

6. The particular matter at issue in the rental contract is Tenants' claim that
the parties would do a "[p]re-move out inspection in the home together
prior to the final month of tenancy to assess damages [and that what] was
left over from the security deposit of the $500 after assessing damages
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together would go toward that final month's rent." (hereinafter referred to
as the Term-in-Dispute) e.g., Trial Tr. 59:15-22,6/23/16 R. at 419,Fact 6.
Landlord denied that he agreed to that. Fact 7.
E. A TERM OF A CONTRACT IS UNENFORCEABLE WITHOUT MUTUAL ASSENT

7. Fundamental contract law demands mutual assent to the Term-in-Dispute
to create an enforceable binding contract on it. See also, e.g., Va/care v.
Bitters, 362 P.2d 427,428 12 Utah 2d 61,63 (Utah 1961) ("A condition

precedent to the enforcement of any contract is that there be a meeting of
the minds [manifestation of mutual assent] of the parties, which must be
spelled out, either expressly or impliedly, with sufficient definiteness to be
enforced."); Richard Barton Enterprises Inc. v. Tsern. 928 P.2d 368,373 ("It is
fundamental that a meeting of the minds [manifestation of mutual assent]
on the integral features of an agreement is essential to the formation of a
contract. An agreement cannot be enforced if its terms are indefinite or
demonstrate that there was no intent to contract.") (internal citations
omitted).
F. COURTS FINDINGS/ALLOCATION OF THE BURDEN OF PROOF

8. The court found a vagueness in the oral agreement, Fact 28, and a dispute
within what the rental agreement is, Fact 23, and that Landlord had the
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obligation to prove what that agreement is as to maybe some of the terms
and things of that nature. Fact 24. The court was not able to find that it was

not part of the agreement that any unpaid rent would be taken out of the
deposit, stating it was not willing to treble the damages for Tenants' [failure
to pay rent] because there was some dispute as to whether or not it should
be taken out of that, Fact 29, and in [Tenants'] minds that amount would
have been paid. So that's why I'm not trebling that. Fact 30.
9. The court clearly indicates the evidence showed a dispute which either
appeared to the court insufficient or of equal weight rendering the court
unable to make a finding of mutual assent to the Term-in-Dispute further
stating as "I've heard the evidence, and listened to the testimony, I
understand each of you are saying you did not do certain things." Trial Tr.
104:6-8,6/23/16, R. at 464. Neither party was able to persuade the court
to their claims regarding the Term-in-Dispute. Tenants claimed there was
an agreement and Landlord claimed there was not.
10. In such cases the allocation of the burden of proof is outcome
determinative. See Martinez v. Media Paymaster1 164 P.3d 384,397 Fn. 5,
2007 UT 42 Fn. 5 ("Usually burden of proof questions are outcome
determinative only in the case of an evidentiary draw."). Because of the
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court's understanding and application of the burden of proof standard
namely that Landlord had the burden of proof because he was seeking a
remedy under a verbal contract and also happened to be the plaintiff in the
case, see Memorandum Decision pp. 2-3, R. at 138-139, the court allocated
the burden of proof to Landlord including the Term-in-Dispute, Fact 24, and
found against Landlord on the issue. Facts 25-26. Since Landlord was
claiming there was 'not an agreement' the court found that it could not find
that there was 'not an agreement' which resolved the draw in the evidence
in favor of the Tenants. The effect was to enforce a contract term the court
did not explicitly find by a preponderance of the evidence was mutually
assented to. The trial court believes this is permissible.
G. THE AUTHORITIES DO NOT PERMIT THIS OUTCOME
11.The proper allocation of the burden of proof will ensure that the evidence
will show it is more likely than not that there was manifestation of mutual
assent before there is the formation of an enforceable contract on a
particular matter. See generally supra §B pp. 23-24. See also, e.g., Cea v.
Hoffman, 276 P.3d 1178,1186, 2012 UT App. 101 ~27 ("The proponent of

the contract 'has the burden of showing that an offer and acceptance were
more probable than not."') (internal citations omitted); Bybee v. Abdulla,
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189 P.3d 40,43 ,2008 UT 35 ,18 ("[T]he burden of proof for showing the
parties' mutual assent as to all material terms and conditions is on the
party claiming that there is a contract.") (internal citations omitted). To
ensure that the evidence will show it is more likely than not before there is
an enforceable contract, the Authorities have instructed that the burden of
proof is on the party claiming there is a contract. The Authorities do not
instruct that the burden of proof is on the party claiming there is not a
contract.
12.lf the evidence does not show it more like than not there was agreement
(mutual assent) on a particular matter the issue is resolved against the one
claiming there was agreement and therefore no contract is formed. This is
proper because an essential element to the formation of a contract is a
finding that there was mutual assent. See§ 17 Restatement (second) of
contracts (1981).
13.Progressive does not support the court's contention that Landlord had the

burden of proving the Term-in-Dispute. It simply stated that "In this
connection it should be remembered that the burden was on the plaintiffs
to prove a verbal contract and its terms and conditions", Progressive Music
Supply Inc. v. Mckean, 515 P.2d 616,617 30 Utah 2d 203,205 (Utah 1973),
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and as previously stated this 'connection' was that it was the plaintiffs in
that case that were claiming there was a contract and its terms and
conditions. See id. at 617. The court can remedy its misunderstanding by
realizing that the burden of proof is to be allocated to the party who claims
a contract not to the party who claims there is not a contract and that it is
completely irrelevant as to which party is the plaintiff or defendant or the
party seeking a remedy.
H. ENFORCEMENT OF THE TERM IN DISPUTE AND THE EFFECT
14. The court also apparently understands Progressive to permit a court to
enforce a modification to that term. Plaintiff pointed out in Plaintiff's
Memorandum in Support, R. at 121, an inspection would have been a
condition precedent to the application of the tenants' security deposit to
their last month's rent payment. The court did not address this point,
disclose its rationale nor make additional findings in its Memorandum
Decision. A modification is also impermissible without finding mutual
assent to the modification. See Richard Barton Enterprises, Inc. v. Tsern,
928 P.2d 368,373 (Utah 1996) ("A valid modification of a contract or lease
requires a 'meeting of the minds of the parties, which must be spelled out,
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either expressly or impliedly, with sufficient definiteness."')(quoting

Va/care v. Bitters, 12 Utah 2d 61,63, 362 P.2d 427 (1961).
15. The court's findings, Facts 27-30, demonstrate the court's understanding
that Tenants had the obligation to pay rent from 7/1/15 to 7/10/15 and in
the absence of the Notice of Deficient Conditions would have been liable
for treble damages under the Forcible Entry and Detainer statute. See Utah
Code Ann. §78B-6-811(2)(d) and (3)7 which mandates treble damages of the
amounts due under the contract if the alleged unlawful detainer is after
default in the payment of amounts due under the contract.
16.By resolving the Term-in-Dispute against Landlord and in favor of Tenants
the Notice of Deficient Conditions was found to be proper and valid, Fact
26, entitling Tenants to a rent-and- deduct or rent abatement remedy
under section (6)(1)(e) 8 of Utah Code Ann. §57-22-1 et seq (2010) (Utah Fit
Premises Act) (UFPA). In order for the Notice of Deficient Conditions to be

§78B-6-811(2)(d) and (3) are reproduced verbatim in Constitutional
and Statutory Provisions Supra p. 10.

1

§57-22-(G)(l)(e) is reproduced verbatim in Constitutional and
Statutory Provisions Supra p. 9.

s.
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valid Tenants must be in compliance with §57-22-5 9 of the UFPA. Section
57-22-5(1)(g) requires tenants to be current on all payments required by
the rental agreement. Tenants' obligation to pay rent from 7/1/15 to
7/10/15 was satisfied as Landlord was forced to take the rent for that
period out of the deposit thereby making them current on all payments
required by the rental agreement.
17.The election on the Notice of Deficient Conditions was for the rent
abatement remedy, Fact 20, and rent abates for 10 days absent repair of
the deficient condition. See generally UFPA. The court abated rent for
7/11/16 to 7/17 /16. Fact 31.

I. THE COURTS ALLOCATION OF THE BURDEN OF PROOF TO LANDLORD WAS
NOT HARMLESS ERROR

18. Had the allocation of the burden of proof been to Tenants the Term-inDispute would not have been enforced. The court would have resolved the
draw in the evidence against Tenants and in favor of Landlord. The court
would have found there was no mutual assent that rent would be taken out

§57-22-5 is reproduced verbatim in Constitutional and Statutory
Provisions Supra pp. 8-9.

9
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of the deposit for 7/1/15 to 7/10/15. Since it's a fact that no rent was paid
for July, Fact 16, the tenants would have been guilty of unlawfully detaining
the rental property in violation of §78B-6-802(1}{c) 10 for failing to comply
with the 3-Day Pay or Vacate Notice served 7/10/15. Fact 10.
19. Tenants would not have had a right to rent abatement for 7/11/15 to
7/17 /15 due to their failure to comply with their duty under §57-22-5(1)(g)
of the UFPA to be current on payments required by the rental agreement
before the Notice of Deficient Conditions is valid.
20.A substantial right of a landlord is for tenants to be current on rent as well
as the right to retain the deposit as security for damages to the rental
property that are discovered after the tenants vacate. See Utah Code Ann.
1953 §57-17-3(1) (current through 2015) 11 • Further the landlord is not
required to return the deposit for up to 30 days after the tenants vacate. 12
A tenant's failure to pay rent deprives the landlord of income necessary to

§78B-6-802(1)(c) is reproduced verbatim in Constitutional and Statutory
Provisions Supra p. 10.
11
§57-17-3(1) is reproduced verbatim in Constitutional and Statutory Provisions
Supra p. 11.
10

§57-17-3(2} is reproduced verbatim in Constitutional and Statutory Provisions
Supra p. 11.
12
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make repairs to the rental property. It is substantial that tenants be current
on rent so the landlord can repair deficient conditions. Correctly allocating
the burden of proof to Tenants will result in a much more favorable
outcome to Land lord.
21.ln order to obtain relief on appeal a party must provide a compelling
argument that the trial outcome would have been different. See Child v
Gonda, 972 P.2d 425, 429-430 (Utah 1999). As we have stated, we will not

reverse a judgment merely because there may have been an error; reversal
only occurs if the error is such that there is a reasonable likelihood that, in
its absence, there would have been a result more favorable to the
complaining party. Id at 431. [A]n error will be harmless if it is 'sufficiently
inconsequential that there is no reasonable likelihood that the error
affected the outcome of the proceedings.' Berrett v Denver Rio Grande,
830 P.2d 291,294 (internal citations omitted).

J. CONCLUSION
22. The correct allocation of the burden of proof to the Term-in-Dispute affects
a substantial right of Landlord and would have resulted in an outcome
more favorable to Landlord. The court improperly abated rent. There was
no determination that the home was completely uninhabitable to justify it
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otherwise. See generally, e.g., Richard Barton Enterprises Inc. v. Tsern, 928
P.2d 368,376-378 (Utah 1996); Wade v. Jobe, 818 P.2d 1006,1018 (Utah
1991)(total rent abatement is proper only if rental property is virtually
uninhabitable), and with Tenants failing to comply with their duties under
the UFPA the legal determination that the Notice of Deficient Conditions
was proper and valid was error in law. The court's allocation of the burden
of proof to Landlord on the Term-in-Dispute was error in law. Rent
abatement from 7/11/15 to 7/17 /15 was error. Tenants are liable for treble
damages for their unlawful detainer of Landlord's rental property. Landlord
respectfully requests the judgment in this case be remanded to the trial
court with instructions to make amendments to reflect correct findings of
fact and conclusions of law and enter a new judgment based on the correct
allocation of the burden of proof to the Term-in-Dispute. From the
foregoing Landlord is entitled to rent payments form 7/11 to 7/17 and
treble damages for unpaid rent from 7/1/15 to 7/17 /15.

r·}
- ~ lv0iz· .v .~U/40
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FIRST JUDICIAL DISTRICT COURT
COUNTYOFBOXELDE~STATEOFUTAH

SHAUN LUCAS,

MEMORANDUM DECISION
Plaintiff,

vs.
Case No. 150100086
JOSHUA POWERS, LISA POWERS,
Defendants.

Judge Brandon Maynard

THIS MATTER IS BEFORE THE COURT pursuant to the Plaintiffs Motion to Amend
Findings of Fact and Conclusions of Law Motion to Alter or Amend the Judgment Motion for a
New Trial in the Alternative Request for Hearing. In preparation of this decision, the Court
reviewed the moving papers, considered the evidence, and examined the applicable legal
authorities. Having considered the foregoing, the Court issues this Decision.
SUMMARY
This Motion arises from an unlawful detainer action filed on July 15, 2015. A half day of
trial was held on June 22, 2016, with extra time provided the following day. On July 27, the
Court entered Judgment for the Plaintiff of $441.90 for unpaid rent lawn damage, bathroom
drywall damage, garbage removal, and carpet cleaning, and requiring the Plaintiff to return
$58.10 of the security deposit to the Defendants.
On August 24, the Plaintiff filed this Motion, arguing in a subsequent supporting
memorandum that he is entitled to an altered judgment or a new trial because of the Court's clear
errors. The asserted errors included finding that there was no firm end date to the rental
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agreement, placing the burden of proof of the rental terms on the Plaintiff, failing to find a
violation of the tenant duties under section 57-22-5, limiting the time of the trial, finding
sufficient evidence for an award of only $135 for carpet cleaning, and failing to consider
additional damage beyond normal wear and tear. There was no response from the Defendants.

ANALYSIS
Rule 52 states that, upon motion, "the court may amend its findings or make additional
findings and may amend the judgment accordingly. The motion may accompany a motion for a
new trial under Rule 59." Utah R. Civ. P. 52(b) (2016).
Rule 59 states that a "new trial may be granted to any party on any issue for any of the
following reasons: ... (a)(6) insufficiency of the evidence to justify the verdict or other decision;
or (a)(7) that the verdict or decision is contrary to law or based on an error in law." Utah R. Civ.
P. 59(a)(2016).
"A renter may not: intentionally or negligently destroy, deface, damage, impair, or
remove any part of the residential rental unit .... " Utah Code Ann. § 57-22-5(2)(a) (2010).
"The court should exercise reasonable control over the mode and order of examining
witnesses and presenting evidence so as to: ( 1) make those procedures effective for determining
the truth; (2) avoid wasting time .... " Utah R. Evid. 61 l(a) (2011).
"[I]t should be remembered that the burden was on the plaintiffs to prove a verbal
contract and its terms and conditions." Progressive Music Supply Inc. v. McKean, 30 Utah 2d
203,205,515 P.2d 616,617 (1973).
"We therefore 'give the trial court considerable discretion in determining whether the
facts of a particular case come within the established rule of law."' Long v. Stutesman, 2011 UT

2
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App 438,, 19, 269 P.3d 178, 182-83 (quoting Chen v. Stewart, 2004 UT 82, ~ 20, 100 P.3d
1177). "[W]e defer to the judgment of the ... court as the finder of fact in assessing the
credibility of the witnesses and weighing the testimony." State, in re JK., 2006 UT App 260.
"The court's discretion 'includes the right to minimize or even disregard certain evidence."'
Lohman v. Headley, 2012 UT App 337,, 9,293 P.3d 380,383 (quoting Poll v. Poll, 2011 UT

App 307,, 9, 263 P.3d 534).
Here, the Plaintiff asserts error in the Court's finding of no firm end date to the oral rental
agreement. First, this finding is not directly relevant to the total award of damages. Second, even
if the term of "until school gets out" were conclusively proven, it could reasonably be interpreted
to mean the day after school gets out, the first weekend after school gets out, the end of that
month, or within any reasonable time after school gets out. That phrase does not constitute a firm
date.
Contrary to the Plaintiffs assertion in his Motion, the party seeking remedies under a
contract has the burden of proving the existence of a contract and its terms, per Progressive
Music Supply.

Next, although section 57-22-5 does not provide any qualifiers to the word "damage"
when describing a tenant's duties, it does require that a tenant have "intentionally or negligently"
caused the damage. The Plaintiff did not provide evidence of intent on the Defendants' part,
necessary to meet the "intentionally" standard; or of their failing to meet the standard of care of a
reasonably prudent tenant, necessary to meet the "negligently" standard. Without such evidence,
the Court could not have found the tenants in violation of section 57-22-5.

3
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At the pretrial conference on April 12, the Court allocated half a day for this trial, per its
authority under rule of evidence 611, for which the Plaintiff could prepare to present his entire
case. At the end of the designated time on the day of trial, the Court granted an additional two
hours the following morning. The Plaintiff may not decide how much time such a case requires;
that authority ultimately rests only with the Court. This unlawful detainer case did not have the
complexity to merit a full day or two days of trial. The Plaintiff was allocated an appropriate
amount of the Court's time and resources, and then granted slightly more. The length of trial was
not error.
Finally, the Court had authority as the finder of fact to determine what evidence to
consider and the weight of that evidence. It was not the Defendants' burden to provide evidence
that the award for the carpet should be "only $13 5"; it was upon the Plaintiff to prove that there
was damage, prove the value of the damage, and prove that the Defendants caused the damage.
The Plaintiff did not provide the Court sufficient evidence to grant an award to replace the carpet
and carpet pad, as he seems to be seeking, but did provide the necessary evidence to award
damages for a carpet cleaning. As stated, the Court was similarly not persuaded that any other
damage was beyond normal wear and tear. The Court, not the Defendant's testimony, determines :-/
what constitutes or exceeds normal wear and tear.
The Court therefore declines to amend its findings and conclusions under rule 52. The
Court also finds that there was evidence sufficient only for the amount of the judgment granted,
and that there was no error in law, and therefore declines to grant a new trial under rule 59.

4
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CONCLUSION
Based on the foregoing, the Plaintiffs' Motion to Amend Findings of Fact and
Conclusions of Law Motion to Alter or Amend the Judgment Motion for a New Trial in the
Alternative Request for Hearing is denied. This decision represents the order of the Court. No
further order is necessary to effectuate this decision.

5

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ADDENDUM B

38
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

1

dug the holes.

2

He actually -- well ...

3

And I guess that's it.

4

THE COURT:

5

Thank you.

6

All right.

Okay.

Let me tell you as I've had a

7

chance to think about this case overnight and today,

8

this morning as well as during the break.

9

Let me first off, let me tell the parties:

10

You've done a good job.

I know I tried to

11

help focus you.

12

And I know you're doing the best you can.

13

I know you are not trained attorneys.

And so I don't -- maybe my comments were a

14

little bit -- I don't think they were out of line at

15

all.

16

relevant.

17

I was trying to direct you into what I think was

I also realize you don't have an insight

18

into my mind.

19

don't know why or what stuff impacts me.

20

You don't know what I'm thinking.

And so I recognize that.

You

I realize that.

21

And I wanted to give you as much time as possible to

22

present the case.

23

you're not trained attorneys, however there is certain

24

evidence that is more important than other evidence,

25

and I tried to direct each on that.

However, that being said, I know
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1

It seemed to me at times we were getting

2

into issues that were -- may had been in dispute

3

between the parties and may have been viewed

4

differently however would not necessarily be impactful

5

(sic).

6
7

Although it may have some distant
relevance, it may not be impactful (sic) to the Court.

8
9
10

And so I tried as best I could to direct
you forward on that, and that's why I tried to limit
time.

11

I can tell you, had I not limited time,

12

this case could go on for another four to eight hours

13

at least based on what I have heard and what I have

14

seen.

15

documents, I have all the relevant testimony.

16

because no -- no text is received or, no photograph is

17

received doesn't make it less so, if the testimony is

18

believable.

Okay.

So, and yet, I have all of the relevant
Just

19

Okay.

And that's partly why we get into

20

the things we do.

And that's why I say some of the

21

things you talked about had distant relevance as it

22

related to that.

23

So this is where I see the case coming

24

down:

As I 've reviewed this and looked at it, there

25

was an oral agreement, there was no written agreement
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1

as far as the rent is concerned.

2

However, it is apparent to me that the

3

evidence shows that the rent was due by the 17th of

4

the month, moving forward for an indefinite time

5

period.

6

There was some questions or discussion

7

about when that would end, but I don't think there was

8

truly a firm ending time because in the middle of it,

9

it was extended by the parties.
That's what I can gather from this.

10
11

However there were requests made in May and June to

12

have an air conditioner are fixed, when that was not

13

done, there was a notice of deficient conditions that

14

was served.

15

That was served on July 10th, 2015.
The election on the notice was for rent

16

abatement rather than the repair and deduct, and at

17

that point under the law, the landlord is obligated

18

to, either make the repairs within the three days

19

because there was no written contract that provided

20

otherwise or allow a refund of any rents that were

21

paid going forward up to that notice date.

22

And there was no repairs that were made.

23

Also, Mr. Lucas, independently decided he

24

wanted to terminate the agreement based on -- I guess

25

it was lack of rent payment because from July 1st
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1

through the 10th, no rent had been paid.

2

So I can make that finding, as well.

3

All that being said, I realize Mr. Lucas'

4

contention is that, well, because the rent wasn't

5

paid, therefore the deficient conditions does not

6

apply.

7

In looking at the duties of the tenants,

8

as I've read 70 or, 57-22-5, I don't see that there

9

was anything that violates their duties that they had

10

done:

11

clean and safe manner.

12

There it was there was no issues with that.

13

Dispose of all garbage and other waste, in a
That was never talked about.

Maintain the premises occupied in the

14

clean and safe condition and shall not use -- or not

15

unreasonably burden any conunon areas.

16

There was no evidence of that.

17

Comply with the rules of the board of

18

health having jurisdiction in the area in which

19

residential rental unit is located which material

20

affects physical health and safety.

21

No issues relating to that.

22

Maintain all plumbing fixtures in a

23

sanitary -- in as sanitary condition as the fixtures

24

permit.

25

Nothing was talked about any problems as
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1

it relates to that that were created by the tenants.

2

Use all electrical plumbing, sanitary

3

heating and other facilities and appliances in a

4

reasonable manner.

5

No testimony that that was not.

6

Occupy the residential residence in a

7

manner -- rental unit in the manner for which it was

8

designed.
The renter may not increase the number of

9

10

occupants.
There was no testimony that that was in

11
12
13

violation.
Be current on all payments required by the

14

rental agreement.

15

was not complied with.

16

There was no testimony that that

And last, comply with each rule,

17

regulation or requirement of the rental agreement,

18

including a prohibition on the allowance of smoking

19

tobacco products within a residential rental unit or

20

on the premises or both.

21

There was no testimony about that.

That

22

there were any major violations or violations of the

23

rental agreement.

24
25

Once again, there was a dispute within
what the rental agreement is.
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1

And as to maybe some of the terms and

2

things of that nature, Mr. Lucas you had the

3

obligation to prove what that agreement is.

4

And based on the testimony, I do not find

5

that this Court can find what other additional terms

6

there may have been that could have been a violation,

7

and that's why I make the ruling that I do as it

8

relates to that.

9

And therefore, the notice deficiency of

10

conditions would be appropriate, and therefore,

11

proper.

12

However, Mr. and Ms. Powers, you had the

13

obligation to pay rent from January -- July 1st

14

through July 10th leading up to that time period.

15

Mr. Lucas could retain that deposit to cover those

16

costs and the repair -- well, at least I'm going to

17

allow him to do that under these conditions, okay?

18

And let me tell you and explain a little bit further

19

where I'm going are also going.

20

And

So, I'm making that finding that you were

21

allowed from the 10th on to move out.

You had ten

22

business days, you moved out -- or ten days.

23

moved out on the 17th, according to the testimony, and

24

therefore you have followed that notice of deficient

25

conditions as well as the law.

You
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1
2

So you would not be charged with anything
beyond the 10th for rent purposes.

3

Now, that does not exclude you from any

4

damages that may have been caused to the building and

5

the premises during that.time period.

6

As I've heard the evidence and listened to

7

the testimony, I understand each of you are saying you

8

did not do certain things.

9

This is the way I 've seen it.

Mr. Lucas ,

10

the testimony was from the carpet cleaner -- I'm not

11

sure

12

time he went into clean the carpet.

13
14

Mr. Quinney -- he said he smelled urine each

The last time he went in to clean the
carpet was in October.

15

Let me get his invoice.

October 16th,

16

2015.

17

cleaned the carpet the way you did for purposes of the

18

urine smells that you had.

19

And this would have been after you would have

And on that basis, I'm not sure I'm

20

willing to accept based on the evidence the damages as

21

it relates to urine.

22

I also understand that based on the

23

testimony that I've heard here in this court, there

24

was urine previous, and it _may have been soaked into

25

the padding that was not necessarily replaced.

And
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1

therefore would have potentially seeped back into the

2

carpet fibers or the carpeted underside.

3

All that being said, I do believe that

4

there was a urine smell and Mr. Quinney mentioned

5

that, and so I am going to award the costs of cleaning

6

the carpet in the amount of $135 in favor of

7

Mr. Lucas.

8
9

Also the rent, as I have done at the math,
$750 divided by 31 days for the month of July came

10

down to approximately $24.19 a day, times ten days, is

11

241.90 for the rent that's owed.

12

I'm not going to treble that because of

13

the notice of deficient conditions and the vagueness

14

in the oral agreement.

15

I'm not able to find that it was not part

16

of the agreement that any unpaid rent would be taken

17

out of the deposit.

18

treble the damages for that because there was some

19

dispute as to whether or not it should be taken out of

20

that.

21
22

That's why I'm not willing to

And in Mr. and Ms. Powers' mind, that
amount would have been paid.

23

So that's why I'm not trebling that.

24

I am going to award $20 relating to the

25

repair of the drywall in the bathroom.
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1

Mr. Powers talked about that.

2

And the lawn repair, I'm also going to --

3

I'm persuaded that there was some pet urine on that

4

and made the holes that was dug, and I'm awarding --

5

so $20 for the hole in the bathroom, $25 for the lawn

6

repair, and then for the clean up of the garbage that

7

was left, $20 for the time and effort to clean that

8

up.
The total I have is $441.90 that will be

9

10

owing to Mr. Lucas.

11

I'm not persuaded that any of the other

12

damage is not beyond normal wear and tear, and

13

therefore I'm not willing to award any other damages

14

as it relates to the claims that Mr. Lucas is making.

15
16
17
18
19
20
21

So as I stated, the total judgment then is
$441. 90.
Let me just double check my math here to
make sure I have that correct.
All right, that is the math that I have
that comes up with that.
Now, Mr. -- Mr. Lucas, this is your --

22

you're the Plaintiff in this case, so I'll have you

23

prepare the judgment, that will need to be submitted

24

to the Court.

25

And you need to send a copy to
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PLAINTIFF'S EXHIBIT
EXHIBIT NO. __.S-""-·
_ __
CASE NO.

DATE REC'D
IN EVIDENCE

\SC \CCC~l.·
/.

/ /

~ 4c1, Jfu

CLERK

r

'

EVICTION NOTICE
THREE DAY NOTICE TO PAY RENT OR_ VACATE
Notice Given To Tenant :

Notice Given Bv

·

You are in default of your rents owed. You are required to either (1) make payment
in full of all amounts listed below or (2) vacate the vacate the property within three
calendar days after service of this notice, INCLUDING HOLIDAYS AND
WEEKENDS (see date of service below).

Amounts owing:
1

l A.r:nn1 mt:

Reason:

.!)

,..

.p

D-0

$

Other (specify):
TOTAL:

'd
fl

In the event of your failure to pay the an1ount above in full or vacate the property within
three calendar days, you will be unlawfully detaining posses.c-~ -· 1 of the property. In
accordance with the provisions of Utah Code Ann. Section 78B-6-811, you may be liable
for rents, late fees, attorney's fees and other amounts under your lease agreement. You
may be liable for trebled damages as applicable under the statute.
THIS 1S AN ATTEMPT TO COLLECT THE DEBT AND ANY LhJFOFJv'1ATION OBTAINED
WILL BE USED FOR THAT PURPOSE.
"
Return of Service
I HEREBY MAKE RETURJ\! OF SER\IJCF A:n~F~TTFY:
I ser ·ed this notice upon the above named tenant on (date~ :-7 _:() \ 1.:;' _as follows:
~Delivering said copy to the tenant personally at the above listed address.
T7~ff~ing a copy~ a conspicuous place o~ ~e pr~mises; ti~ f}o~c(V{ WA-S l"1-DYY\l~
£..~vmg a copy with
· .who 1s a person of sunabllage and
discretion at the usual place of abdde rur t.ne person.
□ Sending a copy through.registered or certified mail addressed to trie tenant at his
place of wor}~ or residence.

b

1 swear under crimina.i penalty that the above is true and cm-rect in accordance v. 1ith
ffi..-'""
U r, A L" 7- g_B
~ -~-/.~ ..

.\. , ... ::7

Date: __7---J.....,,...lb_\_\S_-----· Signaturec)h C\M,,VT~J{,(if
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